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Everybody gets sick at one point or another. And when employees are sick, they should call in sick. 
That is the thrust of new regulations aimed at federal contractors. The regulations are part of the 
Obama administration’s broader push to improve the working conditions, health and performance 
of federal contractor employees. While there is no disputing that this altruistic goal is well-founded, 
the new regulations nevertheless impose significant burdens on federal contractors — particularly 
those in the service or construction industries.  

The U.S. Department of Labor published a notice of proposed rulemaking in the Federal Register 
on Feb. 25 to implement Executive Order 13706, which is titled “Establishing Paid Sick Leave for 
Federal Contractors.” President Obama issued that executive order on Sept. 7, 2015. See 81 Fed. 
Reg. 9591 (Feb. 25, 2016). In short, the proposed rule requires certain federal contractors to provide 
prescribed amounts of sick leave to their employees. 

Understandably, contractors recognize that this mandatory sick leave allowance can have a 
significant monetary impact on their operations. Therefore, companies are seeking guidance as to 
the new regulations’ requirements and applicability.   

In general, the proposed rule prescribes minimum annual paid sick leave benefits that covered 
contractors would be required to provide to employees working on covered contracts and 
subcontracts. The proposed rule would require employers that hold a covered contract to provide 
one week of paid sick leave — defined as 56 total hours — on an annual basis to employees working 
on covered contracts. 

Employers would have the option to credit each employee with 56 hours of leave at the beginning 
of each year or to require employees to accrue leave. In the latter case, employers would be required 
to allow employees to accrue leave at a rate of not less than one hour of leave per 30 hours worked. 
Additionally, employers would be required to allow employees to “roll over” a limited number of 
unused hours into the next calendar year.

The rule permits covered employers to cap an employee’s accrued leave at 56 hours, regardless of 
whether any hours have been rolled over from the preceding year. Also, employers are not required 
to pay out any unused hours to an employee upon termination of the employment relationship. 
However, should an employee return to work within 12 months, the proposed rule would require 
restoration of unused hours. 

Accrued hours must be made available for a wide variety of uses. In addition to traditional sick 
leave for personal medical issues such as temporary physical illness and medical appointments, 
accrued hours must also be made available for employees to address mental illness and instances 
of domestic violence, sexual assault or stalking. In cases involving these latter categories, employees 
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would be permitted to use accrued hours not only to seek medical treatment and counseling but 
also to pursue relocation and legal action, up to and including time spent participating in civil or 
criminal actions. 

Finally, employees would be permitted to use accrued hours to care for family members suffering 
from any condition for which an employee would otherwise be permitted to use accrued hours.  

The proposed regulations would allow employers to adopt notice policies to minimize work 
disruptions. But these policies would be of limited utility, as the rule directs contractors to 
account for individual facts and circumstances when assessing requests for leave and permits 
them to require documentation only if the leave lasts for three or more consecutive workdays.   

While the requirements may appear complicated, the proposed rule’s reach will be more limited 
because it will not apply to all federal contracts. Importantly, the requirements, as proposed, 
apply to only four distinct types of contracts:  

•	 Service	contracts	regulated	by	the	Service	Contact	Act	and	its	implementing	regulations.

•	 Construction	contracts	regulated	by	the	Davis-Bacon	Act	and	its	implementing	regulations.

•	 Concession	contracts.

•	 Contracts	 relating	 to	 federal	 property	 or	 lands	 that	 involve	 offering	 services	 to	 federal	
employees or the general public.

Additionally, only contracts entered into after Jan. 1, 2017, will be covered by the proposed 
regulations. Certain other contracts are also not covered. . Specifically, the following federal 
contracts are expressly excluded:

•	 Contracts	to	be	performed	outside	of	the	United	States.

•	 Supply	or	manufacturing	contracts	subject	to	the	Walsh-Healey	Public	Contracts	Act.	

Subcontracts	are	subject	 to	 the	proposed	requirements	only	 if	 they	 fall	within	one	of	 the	 four	
covered categories listed above and are under a covered prime contract. In short, if either the 
prime contract or subcontract does not fall within a covered category, the subcontract would not 
be covered. 

For example, the proposed rule would not reach a supply subcontractor providing dishes and 
utensils to a service contractor who in turn provides dining services to a federal facility. Nor would 
it cover a service subcontractor providing support services to a supply contractor that furnishes 
finished items to a federal agency. 

Given	its	proposed	applicability	to	contracts	subject	to	the	Service	Contract	Act	and	the	Davis-
Bacon Act, the regulation will have its greatest influence on service and construction contractors. 
Contractors engaged in the supply or manufacture of products are less likely to be impacted by 
the proposed rule.

Under the Executive Order, the government is required to release a final rule by Sept. 20. Further, 
the Federal Acquisition Regulatory Council is expected to release companion regulations 
within 60 days of the issuance of the final rule. Although the proposed rule may undergo some 
revisions, the expectation is that the final version will not depart substantially from the current 
proposal. This expectation provides astute contractors with an opportunity to get a running start 
on their compliance efforts in order to minimize the potential costs and disruption that the new 
regulations may cause. 

There are proactive steps that contractors will want to take in the coming months. First, they 
should make an inventory of current federal contracts and assess existing business growth 
plans to determine whether and how operations will be affected. Contractors may then consider 
undertaking a review of their existing payroll and accounting policies and procedures to 
determine whether their existing systems for tracking and utilizing sick leave hours comply with 
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the proposed rule, and begin the process of making any necessary modifications to or acquisitions 
for their systems.  

In conclusion, the proposed rule revamps the way many federal contractors address sick leave for 
their employees. Although they do not extend to all contractors, the new regulations will reach 
a large segment of the federal contracting industry. Companies that will be affected should take 
proactive steps to address the upcoming requirements.  
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